I. INTRODUCTION Categorizing broadly, the marital property systems of the Western nations today are divided into two types: those in which husband and wife own all property separately except those items that they have expressly agreed to hold jointly (in a nontechnical sense) and those in which husband and wife own a substantial portion or even all of their property jointly unless they have expressly agreed to hold it separately. The system of separate property is the "common law" system, in force in most jurisdictions where the Anglo-American common law is in force. The system of joint property is the community property system, in force in eight American states and many of the countries of Western Europe. From jurisdiction to jurisdiction, however, there is considerable variation in the distinction's significance for the spouses' powers to modify the system before marriage and to control property during the marriage and for what happens to property when the marriage dissolves. Further, the distinction between the two systems has blurred noticeably over the past generation. But despite the variation and despite the blurring, separate property and community property are quite different ways of thinking about property-holding within the family unit, one of those fundamental distinctions in legal ideas that affects the way legal results are reached, if not always the result itself. 1 How did this fundamental distinction begin? What combination [Vol. 78:S9 of social, economic, institutional, and ideological factors produced separate property and what community property? These questions are important not only for the history of the law of marital property but also for the broader issue of what forces shape legal ideas. Asking these questions, however, involves some jurisprudential and methodological assumptions that should be treated in advance. Legal ideas can be transplanted from societies with one set of legal institutions and social structures to societies with quite different institutions and structures. 2 The extent to which such transplants must change in order to grow in their new soil is still imperfectly known, but once an idea has been formed in one place it clearly can be borrowed in another for reasons independent of societal and institutional considerations any more specific than those which produce a propensity for borrowing. Thus, the adoption in the nineteenth century of community property by eight of our western states and the retention of separate property by the remainder of the American states may not tell us anything about the societies and institutions of those states. 3 Both ideas were quite well developed at the time they were adopted in America.
If, however, we can find the origin of the distinction or if we can find a legal system that rediscovered the distinction independently of any known outside influences, we may be able to discover the social and ideological causes of the idea. At least we will have eliminated transplant as a possible cause of the idea in the system that originated or rediscovered it. Behind this approach, of course, lies the assumption that there are social and ideological "causes" oflegal ideas. Few today would doubt that proposition, however, so long as "social" and ideological" are defined broadly to include social, economic and political structures and institutions and the general intellectual milieu of those who operate within those structures and institutions. At this stage of the argument I would like to assume that the legal ideas do have causes, even if their complexity frequently makes them difficult to identify.
The history of marital property in the West offers us an opportu-nity to examine what might have caused the distinction between separate and community property. The opportunity is afforded by the fact (which we will have to try to prove) that in the thirteenth century the central royal courts in England came :firmly to adopt a system of separate property while many, if not most, of the customary jurisdictions in northern France came to adopt various systems of community property. This coincidence in the development of Western marital property law is fortunate because it allows us to control for many of the variables that might seem relevant to the development of the distinction: -Both England and northern France in the thirteenth century were predominantly agricultural societies. 4 -Both countries had a social and politi~al structure that a later age has called "feudal. " 5 -The clerical intellectual elite in both countries shared a common language and culture. 6 The lay elite shared a common language and literature. 7
• -At the beginning of the century the legal ideas about marital property were roughly similar in both countries. 8 Controlling for these variables allows us immediately to eliminate some social and ideological phenomena which have been thought to be sufficient causes of the rise of community property: primitive Germanic folk memory, Christianity, the emancipation of women as either a social or an intellectual phenomenon, and the rise of the urban middle class. 9 Germanic peoples settled in both England and the north of France. Christianity had a pervasive influence in both countries, and there is no evidence that the English were less religious than the French. If we look to the history of ideas to discern the "emancipation of women," we will find that writing about women in the two countries reflects similar characteristically medieval paradoxes~ 10 and on the social level both countries seem to have 4 emerged from the intense masculinity of feudal warrior society at roughly the same time. Both countries had roughly the same amount of urbanization. Some or all of these things may be necessary conditions for the rise of community property, but we already know that they are not sufficient.
The sources of our knowledge of the marital property systems in both countries are roughly comparable. For England we have the treatises of Glanvi!l 11 and Bracton, 12 for France that of Pierre des Fontaines (Vermandois) 13 large number of charters from both countries survive, and they give us valuable, though frequently puzzling, insights into actual practice.19 Records of litigated cases are extraordinarily rich for thirteenth-century England, much less so for France. 20 Thus, while we know as much or more about what the professionals thought the rules were in France, we know less of how the rules were applied and of the mechanics of their development.
There are some difficulties with our comparision which it would be well to admit before we start. The time periods do not quite coincide. The development of separate property in English law took place, as we shall see, in the last quarter of the twelfth and the first half of the thirteenth century, from roughly the time of Glanvill to that of Bracton. We cannot compare the French law in quite this period. The French coutumiers with which we will be dealing date from the second half of the thirteenth and the beginning of the fourteenth century. With the advantage of hindsight we can see where France is going by the end of the thirteenth century, just as we know where England is going by the time of Bracton. Thus, when we return to the social, economic and political factors that may explain the difference, we will have to ask why it was that England became firmly committed to separate property at a time when society was more feudal and slightly less urban than it was when France ultimately came to adopt community property.
In England we will be looking at the law applied by the royal courts. This was a relatively unified body of law, generally applicable to freehold tenures ofland throughout the country, and strongly influenced by upper-class feudal custom. In France, on the other hand, there was no unified body of royal law. We can keep our comparison between laws of similar scope if we exclude anything for France specifically labeled as burgage or roturier (commoners') custom, and also if we focus on what seem to be the common denominators of the French customs. Thus we will not spend much time with the local variations in the west of France where division by thirds rather than halves was the custom 21 or with those in the far north of modem France (and parts of modem Belgium) which tended toward a system of total community, 22 just as we will ignore manorial or burgage custom in England and the gavelkind custom of Kent. 23 We will also discount those areas where foreign influence was obviously at work: the southern third of France, the pays de droit ecrit, where Roman law influence was strong, 24 and Normandy where English influence was strong. 25 Thus, while there are undeniable difficulties, the comparison will be drawn basically between likes: the laws of two feudal societies in two rural areas at roughly the same time. The social patterns, degrees of urbanization, and economies of the two countries were roughly similar. There are obvious differences between the world described by M.M. Postan 26 and that described by Marc Bloch, 27 but they are recognizably the same world.
II. THE LAW
The aphorism, "At English common law the husband and wife were one and that one was the husband," may be amusing, but it is misleading. The fundamental characteristic of the thirteenth century common law of marital property by the time of Bracton was not the unity of husband and wife but their separation. 28 his lands, the wife hers. The husband's heirs succeeded to his lands, the wife's heirs to hers, and as a general rule neither husband nor wife had the power of testamentary disposition over land. True, the husband's lands were subject to the wife's dower-her right to a life estate, normally in one-third of those lands, if he predeceased her 29 -and the wife's lands were subject to the husband's right to take the rents and profits during the marriage and to his right to a life estate in the whole if she predeceased him and if a child were born of the marriage. Each party had to join in a conveyance if the land was to be sold free of that party's interest, but the husband could sell his interest both in his land and in that of his wife without her consent. These were the rules for land; in the case of personal property we can be considerably less certain. 30 It would seem that during the marriage the husband had the power to manage and to alienate both his chattels and those of his wife, a fact which led later courts to suggest that he "owned" his wife's chattels. If he predeceased his wife, she was apparently entitled to whatever was left of her chattels and to one-third of his. If she predeceased him, he may have been entitled only to a third of what was left of her chattels.
So strong was the notion of separate property within the marital unit that conveyances to husband and wife tended to be treated as separate property of one or the other of them. The commonest form of such conveyance was the liberum maritagium, which the early charters describe as a grant of property by the woman's family (normally her father or brother) to the husband with the woman. In Glanvill's time the effect of such a grant was, in modem terms, to give any husband of the woman a life estate in the property with a remainder to the heirs of her body, usually for three generations, and with a reversion to the granter and his heirs in default of heirs of her body. 31 By Bracton's time a development, still imperfectly underchs. 6-7. To this we must add BRACTON, supra note 12, fols. 17-24 (on gifts subject to modus including maritagia); fols. 60-6lb (on causa mortis gifts and wills); fols. 92-98 (on dower); fols. 296-317 (actions concerning dower); fols. 32lb-323 (writs of entry cui in vita and writs concerning dower); fols. 438-39 (on curtesy). See 2 P & M, supra note 23, at 399-436, whose statement 01the rules remains fundamental, at least for Bracton's time.
29. In Glanvill's time one-third was the "reasonable" dower, at least for military tenures. At the time of the marriage the husband could "name" less but not more than one-third. GLANVILL, supra note 11, 6.1. Widows ofsocage tenants may have been entitled to one-half, but one-third remained the norm. The maritagium is the only form of joint holding by husband and wife discussed at any length by the treatise writers, and as we have seen it came to be treated like the wife's separate inheritance with a peculiar descent pattern rather than like any form of community property. There are also examples in the feet of fines of husbands and wives taking property in both their names and not as maritagium. 33 How the descent pattern in such conveyances worked we do not know. It seems likely that the land passed to t~e survivor of the husband and wife and thence to their heirs, at least when their heirs were the same. We cannot even speculate as to what happened when their heirs differed (i e. , in default of issue). 34 Almost certainly the making of the fine would bar any reversion in the grantor. A later age would call this form of co-tenancy a tenancy by the entireties, and the heirs of the surviving spouse would take to the exclusion of the heirs of the first dying spouse. 35 If the fundamental characteristic of marital property in England was separation despite the marriage and the fundamental division is between land and chattels, in France the concept of separate property co-existed with that of a community of property because of the marriage, and the fundamental divisions were among family land (propres or heritages), acquired land (acquets or conquets), and moveables (meubles). 36 The husband's family land is his separate property, or perhaps it might be better to say the separate property of his family, because the husband's power to alienate was tightly conlife estate even if there were an heir, at least if she had been named as a grantee, See BRACTON trolled in the interest of his heirs. 37 The husband's family land was also subject to a dower interest in his wife, generally a life estate of one-half, which further impeded his power to alienate it. 38 The wife's family land was subject to the same limitations with respect to her heirs, but the husband had no dower interest in it. 39 The acquests, on the other hand, were -I use the term with some hesitation -community property of husband and wife. The usual pattern called for their equal division upon the death of one spouse between that spouse's heirs and the surviving spouse. 40 Each spouse's half was subject to his or her testamentary disposition, 41 and in some areas the husband's sale or gift of acquests required the wife's consent.42 The rules about moveables were as uncertain as those in England about personal property. Suffice it to say that the husband had extensive powers of management and control over them, but the wife's right of succession to all or part of them was leading some writers to conceive of them as being community property as well. 43 To attribute community property to thirteenth-century France runs counter to the trend of modem scholarship which would place it, at the earliest, in the fourteenth century when the word "community" was first used in the context of marital property. 44 the thirteenth-century system lacked many of the refinements of the later system, and moveables and acquests had not yet been firmly brought together conceptually. 45 Further, the distinction between separate and community property was blurred by the fact that all thirteenth-century European legal systems suppressed the wife's legal power to possess, enjoy and convey any property during coverture, and many gave her a well-nigh unbarrable share of her husband's separate property if she survived him. Thus all of the thirteenth-century systems of marital property tended to look something like, in modem terms, ownership in the husband with an expectancy or future interest in the wife.
On the other hand, in a world in which commercial sale of land was relatively rare, its testamentary disposition was severely limited, and credit transactions were fairly primitive, the most important practical indication of community property was to be found in succession patterns. In many places in France moveables and acquests were divided equally between husband and wife without regard to who died first. The facts that many thirteenth-century authors noted the similarity of succession customs regarding acquests and moveables46 and that at least one attributed the succession pattern for moveables and acquests to the partnership (compagnie) between husband and wif e 47 indicate that these authors were struggling, however imperfectly, with a concept for which we have no better term than "community property."
We must take care not to exaggerate the differences between the English and French systems. In both systems family land passed to children and in the absence of children to the heirs on the side from whence it came, although primogeniture was not nearly so strong in France as in England. 48 In both systems the widow was entitled to be endowed of her husband's family lands, and hence such lands were not fully alienable without her consent. In both, the husband had some power over the wife's land, but this power did not extend to full alienation. In both, the husband's power over moveables during coverture was great, but the wife stood to inherit a part of them, at least if her husband predeceased her. Further and perhaps most important, it was possible in each country to achieve by private arrangement results similar to those in the other country so long as the requisite consents were obtained. The scarcity of secular charters in both countries during this period makes it difficult, perhaps impossible, to discover how far one could replicate the French system in England and vice versa and how commonly this was done. But enough has survived to show that people changed the rules by private agreement in both countries. 49 But there were differences. The power to alienate family land was much greater in England than in France. In France acquests were normally divided in halves upon the death of one of the parties, and the woman's right to her share did not depend on her surviving her husband. In the case of a childless marriage, her heirs, not his, inherited her half. In addition, in France both ·parties seem to have had the power of testamentary disposition over their portion of the acquests. 50 While the rules about moveables are considerably less clear, in England the basic notion seems to have been one of separate treatment and division into thirds, while in France the basic notion seems to have been, or at least to have been heading toward, community treatment and division into halves. 51 Thus, there was a difference and the difference, as we noted above, is reflected in the language of the contemporary writers. The question is why the difference?
III. How THE DIFFERENCE CAME ABOUT The English common law system of the thirteenth century was already quite professionalized; the customary French jurisdictions were less professionalized, but the coutumiers themselves show that professionalization was increasing by the second half of the century. 49 . In both countries the surviving charters deal principally with gifts or sales to the church. See sources cited in note 19 supra. While some of these charters raise issues relevant to our purposes, they rarely show us grantors attempting to change the descent pattem of land Before we s_eek any economic, political, or social explanations of the differences between the two countries' marital property systems, we should look to see if the differences in the legal ideas available in each system sufficiently explain the differences in marital property. It may be that the thirteenth-century rules for marital property in the two countries were simply the product of logical deduction from preexisting legal rules that differed between the two countries. This discovery would not preclude the possibility that thirteenth-century economic, political, or social forces also helped to produce the rules, but it would deprive us of any need for such explanations. It would also suggest that a more fruitful time to look for such explanations would be the time when the logical antecedents of the thirteenthcentury rules arose.
Some scholars of a previous generation saw community property as the inevitable result of provisions in the codes of the Germanic invaders ofEurope. 52 Frequently cited in support of this proposition were provisions in the seventh-century code of the Ripuarian Franks, in the Visigothic Code of the same century, and in a portion ascribed to the Westphalians of the early ninth-century Old Saxon Code. 53 It is hard to accept this explanation today. If the argument to be derived from these provisions is that all the Germanic peoples had community property and that they preserved the institution as a kind of folk practice whence it was codified in the customary law of the High Middle Ages, then we cannot explain why England, which was if anything more Germanic than the north of France, did not adopt community property, while most of the north of France did. If the argument is that some of the Germanic peoples had community property, while some did not, we would expect to find customs of community dominant only in those areas settled by tribes that are thought to have had it. The actual pattern of community property 52 customs is much too complex for such a simple explanation: The southern portion of the area settled by the Visigoths (the north of modem Spain) seems to have had community property in the High Middle Ages, but much of the northern portion (southern France) did not; 54 systems of community exist generally in the area settled by the Franks, both in those settled by the Ripuarian Franks and in those settled by the Salian Franks, whose primitive code shows no evidence of community; 55 community is found in a number of areas where the Saxons settled, but is not so dominant in Westphalia as the primitive Saxon code would lead us to expect. 56 Perhaps more important, none of the provisions in the Germanic codes has the kind of precision which would allow us to say that it represented anything more than a tendency in the direction of community property. 57 Provisions similar to, if not quite the same as, those in the Ripuarian and Visigothic Codes may be found in a number of Germanic codes from areas, including England, where community property ultimately was not accepted. 58 And none of the Germanic peoples kept nearly enough ethnic cohesion to suggest that a custom peculiar to one tribe remained intact in the turbulent years between the redaction of the early Germanic codes and the thirteenth century.
So far as the north of France is concerned, the generally accepted view today 59 would trace the origins of community property to the break-up of the ethnic cohesion of the Germanic peoples in the eighth and ninth centuries and the consequent uncertainty about the rules governing the widow's rights in her husband's property. (These rights had been fixed at a half or a third in at least some of the Germanic codes.) 60 55. See generally 2.2 SCHRODER, supra note 52. 56. No fewer than five main systems of community property existed in Saxony in the High Middle Ages, ranging from total separation to total community. The system of total separation did not exist in Westphalia, but the other four did, including two which gave the surviving spouse only an expectancy in some or all of the first-dying spouse's property. Clearly more than the survival of the primitive provision is needed to account for these variations. 61 Independent of this conventional dower in acquests, husbands and wives in the tenth and eleventh centuries came more and more to take acquests during the marriage in both their names. 62 This system, totally dependent upon private agreement, lasted in France until the beginning of the thirteenth century. At that point, it became the rule that dower could exist only in family land, but it would exist even absent agreement. 63 At the same time, family land was sharply distinguished from acquests. The heirs' rights in family land solidified in a way that greatly impeded its alienation. By contrast, the woman's rights in acquests, which were not subject to the heirs' control, were expanded from a conventional to a legal right to one-half, from a life estate dependent upon survival to an estate in inheritance without regard to survival. 64 In short, dower in acquests and the practice of taking acquests jointly merged into a legal rule that acquests belonged one-half to the wife. It was only in the latter part of the thirteenth century or perhaps not until the fourteenth that moveables and debts were fully incorporated into this system. 65 Now this describes how this development occurred; it does not explain why it occurred. The combination of the ideas of conventional dower in acquests and the practice of joint acquisition of land is understandable, but nothing in the logic of either idea requires that the combination be made or that a matter of agreement become a matter of rule. The history, however, of the way the French arrived at the notion of community property suggests where we ought to look in order to determine why the English did not arrive at the same notion. We are unlikely, for example, to get much help from 61 the fact that in England (probably to a greater extent than in France) jurisdiction over succession to land and succession to chattels was in separate courts (the king's courts for the former, the church's for the latter). The separation of jurisdictions cannot explain what happened in England because community prop·erty, or at least that part of it which is most different from English practice, began not with moveables but with acquests of land. Nor can the upper-class character of the English common law fully explain its aversion to community property. The charters in which the French developments can be traced come chiefly from the marriage settlements of the feudal nobility. 66 If we look to the legal elements which led to community property in France, we find that they all existed in England at the beginning of the thirteenth century:
- In both cases, however, it remains to explain how and why those two phenomena produced that result. I think, however, Maitland was trying to suggest something a bit different and something which I do not think is right. Maitland saw community property as essentially an urban middle-class phenomenon to which the feudal aristocracy in Europe came late, if at all. Now, however correct Maitland may have been that the process of development of the common law was one in which rules designed for a feudal aristocracy became the rules for all, this process can not explain the absence of community property in England, unless it can be shown that community property was not a system used by the feudal aristocracy elsewhere. While the evidence is by no means all in, the prevailing view today would suggest that we can see the origins of community property in the charters 01the feudal aristocracy as early as the 11th century. So the question remains: why was it not accepted by the feudal aristocracy in England?
(Vol. 78:59 the time of the Germanic codes that the widow be entitled to a share of the marital property upon her husband's death. 67 Indeed, the provision in the Ripuarian Code that some have seen as the basis of community property is quoted with some alterations in the Laws of Henry I. 68 -In England as in France it was customary, although not required, that the husband endow his wife with a share not only of his family land but also of acquests. 69 -In England as in France married couples frequently acquired title to property in both their names. 70 -Perhaps most important, the distinction between family land and acquests, a distinction critical to the rise of community property in France, also existed in England. For example, G/anvill reports that without his heirs' consent a landowner can give away all of his acquests but only a reasonable part of his family land. 71 The question then is why did these elements not combine in England to produce the same result as in France? For by the end of the thirteenth century the distinction between family land and acquests had all but disappeared, at least in the king's courts, 72 and although the practice of acquiring land in the name of both husband and wife remained, 73 it never became a rule of law as it did in France.
Our examination of the way in which community property developed in Northern France suggested that the critical distinction was between family land and acquests. As a result of recent work by S.F.C. Milsom 74 we are now in a position to explain how it was that the English common law came to obliterate that distinction. Building on earlier work by S.J. Bailey and S.E. Thome shown how hereditability of land came to be firmly established in the late twelfth century because the royal courts forced lords and their heirs to honor the warranty to a man and his heirs implicit in the taking of homage. The rules designed to ensure hereditability also operated, probably unintentionally in Milsom's view, to make land freely alienable inter vivos but not alienable at all by testament. Another result, probably also unintended, was the obliteration of the distinction between family lands and acquests.
A The key figure in the whole scheme is the heir. He is bound by his ancestor's warranties, and he benefits from the warranties made to his ancestor. The remarkable thing is not that community property did not develop out of this system, but that any scheme of marital property did. It did so because elements of the warranty system were taken to inure to the benefit of the surviving spouse.
Again has not been born to his marriage with Bertha and that her heirs, if they are different from his, will ultimately inherit the land. If William predeceases Bertha, there will be a squabble. Ultimately it will be established that she will be able to recover the land from fitz William and from William's alienee, but neither of these results is dictated by the logic of warranty. 79 If William has brought land into the marriage, he may have endowed Bertha with a specific part of it. He has not taken Bertha's homage for it, but perhaps the marriage substitutes for homage. If William predeceases her, she may recover the land from fitz William who is said to be bound to warrant her dower. If William has alienated the land to Thomas, fitz William must warrant both Thomas and Bertha, finding an exchange tenement fo! the former and giving the land to the latter. If there is not enough land for both Bertha and Thomas, Bertha has priority. so During the course of the thirteenth century Bertha's rights expanded in two directions. First, she came to have a claim against fitz William for "reasonable" dower, normally a one-third life estate in the land of which her husband was seised at the time of the marriage, unless he had expressly endowed her of less, even if fitz William did not have enough land to satisfy her claim. Thus, she had priority over William's alienees even for unspecified dower. 81 Second, from her entitlement to dower in those lands which her husband acquired during the marriage, if he had expressly endowed her of acquests at the time of the marriage, 82 she came to be entitled to be endowed of all lands of which her husband was seised at any time 79 . See generally Milsom, Inheritance by Women, supra note 3 I. The mechanism by which she recovers from William's alienee is !he writ of entry cui in vita. See BRACTON, supra note 12, fols. 321b-323. The mechanism by which she got the land in preference to fitz William is imperfectly known. Milsom suggests !hat !he development came quite late. It may be related to Magna Carta c.7 (1217). That women could do homage in Bracton's day (BRACTON, supra note 12, fol. 78b) but not in Glanvill's ( GLANPILL, supra note II, 9.1.2) is symptomatic of the change if not its cause.
80. I think !his was !he rule even in Glanvill's time at least so far as specified dower was concerned. See GLANPILL during coverture. It was not until the fourteenth century that it became clear that this entitlement was a minimum. Her husband could expressly endow her of more, not of less. 83 Each one of these steps expanded the warranty obligation of the heir -an obligation, as we suggested above, that was derived not from his ancestor's talcing of homage but from his marriage and one that ultimately came to depend not on any express or implied conveyance by his ancestor but on a rule oflaw. 84 To have held further that the heir was bound to give the widow one-half of the acquests outright would have put a much greater burden on him than the law was willing to impose even at the end of the century. To have given the widow one-half of the acquests without the heir's warranty would have left her defenseless both against him and against the lord of the land.
In summary, then, the logic of the English warranty system produced a scheme in which all land was alienable and none of it devisable. There was no room in this system for the distinction between family land and acquests. Soon after Glanvill the distinction disappeared as a basis for the heir to object to his ancestor's alienations. 85 It survived somewhat longer as a basis for determining dower, but was gone for this purpose probably by mid-century. 86 Dower itself survived, somewhat surprisingly, but only because it became incorporated in the warranty system. Thus, England, unlike France, did not have a distinction between family property and acquests on which to build a community property system. France, on the other hand, did not have a comprehensive system of royal courts to enforce lords' obligations of warranty. Thus, the logic of warranty, which obliterated the distinction be-83. See 2 P & M, supra note 23, at 421-22. 84. The relationship between warranty implied from homage and warranty implied from conveyance is a difficult one. We have been suggesting that the former is the older of the two concepts. Warranties are not lacking in twelfth century charters, but they tend to be found in grants to the Church. See Douglas, Tenure in elemosina: Origins and Establishment in Twe!flh Century England, AM. J. LEGAL HisT. (forthcoming.) While we cannot preclude the possibility that our perception of this tendency is the result of the greater survival rate of ecclesiastical charters, it may be that the ecclesiastical grantees were trying to achieve by agreement what secular tenants got by custom. Ultimately, any grant, whether homage was taken or not, will carry with it certain warranty obligations, even if the warranty was not expressed. Bailey, tween family property and acquests in England, was never a controlling force in France. ·
Warranties of Land in the Thirteenth

IV. THE REASON WHY
We have seen how the French came to community property by means of a distinction between family land and acquests and how this route was apparently barred to the English. The story leaves almost as many questions unanswered as it answers. In the case of France we still have no satisfactory explanation of why half the husband's acquests came to be regarded as belonging to the wife and vice versa. In the case of England we are required to accept a model of legal development in which the courts cannot distinguish between rules designed to keep lords honest and rules which allow a man to disinherit his wife and children so long as he does it while he is still breathing. Further, we have to believe that the mechanism of the distinction between family property and acquests was so important to the development of community property, at least in thirteenthcentury feudal society, that England could not get there by any other route. 87 For some, the history traced above will be sufficient explanation of why England and France differed, granted the state of what is known and perhaps of what is knowable about how the doctrines in the two countries developed. There is no question that legal ideas do have a powerful force, that both the English and the French legal systems were profoundly conservative, and that there is much which we still do not know about how the ideas were used so as to produce the results which we have sketched above. Perhaps what we cannot explain by the legal ideas that we know is based on our ignorance, and seeking for explanations outside of the closed system of the law is a waste of time.
In my view of legal development, however, forces outside of the closed legal system play a greater role. While I would not deny that further research is desirable into the mechanisms by which community property developed in France and by which it was rejected in England, I think it unlikely that such research will produce an explanation which will avoid the leaps in logic we had to make above.
87. Interestingly, Artois, which, as we noted in note 64 supra, had a system of community of moveables and debts at the beginning of the 14th century, but did not use the distinction between propres and acquets for marital property purposes, ultimately came to adopt community in acquests as well in the 16th century. Thus, I think that we will find nothing inevitable within the logic of the closed legal system that forces community property in France to follow from the distinction between family land and acquests, and separate property in England to follow from warranty run amok. 88 If we look outside the closed legal system, we can roughly categorize the proposed explanations for the rise of community property into ethnic, economic, political, and social. We probably can reject out of hand any ethnic explanation based on the marital property practices of the Germanic peoples, for reasons which we discussed above. 89 We probably can also reject any economic explanation, although perhaps quite not so facilely as the ethnic. Unquestionably, by the end of the thirteenth century forms of community property seem to flourish in urban areas. Further, respectable authority sees a relationship between impartible inheritance and open-field agriculture,90 and impartible inheritance is basically incompatible with the scheme of community property that was developed in France. Nonetheless, I think we can reject any economic explanation of the difference between England and the north of France in the thirteenth century based on such economic factors. Community property did exist in urban areas in France, but it also existed in nonurban areas. Partible inheritance existed only outside of open-field country in England, but community property existed in open-field country in France. 91 Failing a satisfactory ethnic or economic explanation, we are driven to the social and political. To do this we must look a little more closely at the differences between the two systems and at whose interests were favored by each system: -In the French system the woman had more control. This is not to say that she had much in either system, but in some parts of France the husband could not sell acquired land without her consent, while in England he could sell it subject to her inchoate dower. 92 Further, some of the French customs seem to have recognized the woman's power to dispose of her share of acquired land by 88 . The heir's obligation to warrant could have been expanded to cover acquests as it was to cover dower; the cui in vita could have been made available to the widow seeking to reclaim half the acquests which her husband had alienated; the sur cui in vita could have been made available to her heir. None of these things seems to have happened, but there is nothing in the logic to prevent it from happening.
89. See notes 52-58 supra and accompanying text. [Vol. 78:59 testament (something which neither party could do in England) and her power to dispose by testament of her share of the moveables (something she could do in England, at least so far as the king's courts were concerned, only with her husband's consent). 93 -Perhaps even more striking than the amount of control the woman had in marital property is the amount of control the families of both husband and wife had in it. Family land could not be sold except for cause, and the family had what amounted to a right of first refusal in any sale of family land that came from its side (retrait lignagier). 94 No more than one-fifth of the family land (one-third in the west) could be devised by either husband or wife or the two together (reserve coutumiere). In some areas this restriction also applied to gifts; in others a system of legitime came to ensure that an heir would receive no less than one-half of what he would have received in intestacy; in still others no child could be favored to the detriment of his sibs. 95 All these legal institutions placed considerable limitation on both the husband's and the wife's power to give and to devise.
G. HOMANS, ENGLISH VILLAGERS OF THE THIRTEENTH
-The French system ensured that much more property passed to the wife's family if the marriage were childless than did the English system. Her relatives got her family lands back immediately rather than having to wait for the husband to die (as they did in England if a child had been born to the marriage and predeceased its father) and they took one-half of the acquired lands (and in many areas one-half of the moveables as well), rather than losing the whole to the husband. 96 It is hard to escape the general conclusion that what looks at first blush like a system more favorable to the woman was in fact a system more favorable to the woman's family. She was given a power to veto the sale of family land and in some areas the sale of acquests as well, but she had no power to alienate without her husband's consent during coverture, and alienation of her family land was subject to the restrictions mentioned above. The proceeds of the sale of acquests fell into the community to be subject ultimately to the rights of the respective families, and family land or acquests could still be subject to the heirs' right of /egitime. On the other hand, the most striking feature of the English system is not its demeaning treatment of married women but rather the extraordinary freedom of alienation that it gave to the man who had seisin ofland in his own right, a freedom that could, of course, work to his wife's detriment (subject, however, to her dower rights), but even more to the detriment of his heirs, and, to the extent that the two differed, of hers. One final major difference: As has often been pointed out, 97 the English system was remarkably simple for its time. Not only was it essentially the same system for all the freehold land in the country, a marked contrast to the multiplicity of French customs, but it also exhibited a great drive toward unifying control in one person and passing what he had intact to a single member of the next generation.
Thus, the English system looks like one consciously devised to simplify the law by concentrating the power of alienation in the hands of the living holder of the seisin and then passing his estate to a single male heir. The French system, on the other hand, shows far less evidence of conscious design. Rather, it appears to be the result of a number of compromises, varying in detail almost randomly from place to place, between two lineages, represented for the nonce by the husband and wife. In short, the English system seems to have favored the individual and suppressed the wife's interest in the process, while the French favored the lineage and enhanced the wife's interest as a result.
Before we reach the conclusion, however, that the English were more individualistic than the French, we must look to see how this individualism came about. From the point of view of the lord, the system of warranty that we outlined above had a number of advantages. True, some discretion was lost, but so little by the thirteenth century that it could hardly have seemed important. In place of this discretion the lord achieved greater certainty. A rule that says "Take the homage of the eldest son for all lands of which the tenant died seised in demesne or in service" considerably eases the tricky problem of homage-taking. 98 A rule that clearly compels the tenant's heir ·to do likewise for all lands of which his ancestor died seised in ser-91. E.g., 2 P & M, Sllpra note 23, at 273-74. 98. If he takes the wrong man's homage, he will have to provide escambium when the king's court makes him give the land to the right man. See generally S. MILSOM, S11pra note 72. When a tenant left only daughters, the early 13th-century lord probably took the homage only of the eldest (or of her husband) with the younger holding of her. This was to change, but not until the latter half of the century. See Milsom, Inheritance by Women, S11pra note 31.
[Vol. 78:59 vice reduces the chances of quarrels between the lord's tenants and their tenants. And the whole system was tilted against partition, something which was not in the lord's interest, particularly so long as services remained an important part of the lord/tenant relationship.99 The lord took only one homage and looked to the person whose homage he had taken for the services; testamentary disposition was prohibited, and conveyances inter vivos by substitution were still rare and may have required the lord's consent. 100 But the lord was also himself a member of a family, and what was in his interest as lord may not have been in his interest as family member. He may have wanted to see that his heir not dissipate the family fortune while the rest of the family stood by helpless, and he certainly would have liked to see a part of what his daughters and sons-in-law acquired during their marriage come to his family if the marriage proved childless -to take two of the notable di.ff erences between the two countries. His problem, then, was that if he insisted too much on what was in his interest as lord, he might have found the same rules being used to his disadvantage as a member of a family when he was dealing with his lord. Now the only lord who did not have to worry about his lord imposing anti-family rules on him was the lord who had no lord -the king. Thus we would expect to find the king, if he had the power, imposing rules which advantaged him as lord, and incidentally all lords as lords, without too much concern about their possible detrimental effects on his position as the member of a family and on other lords' positions as members of a family. 101 The key words in the last sentence, of course, are "if he had the power." The peculiarly powerful position of the twelfth-and thir-99. So long as services were important (whether they were personal or commuted for money), the lord wanted to have one person to whom he could look for the performance of those services and to ensure that the land was kept as an integral economic unit so that it could produce the surplus to support the services. As the incidents, such as wardship and marriage, became more important to the lord than the services (something which happened over the course of the 13th century because of the declining real value of fixed money payments), the desirability of a single homage declined, though the need for an integral economic unit remained. By this time some rules had become too well established to be changed, even though they were designed more to meet the needs of the old system: primogeniture, the prohibition on testamentary disposition of land, and-dare we add? -the absence of any right in the widow to more than dower in acquests. Some things did change to accommodate the new realities. Lords came to take the homage of all female heirs, see note 98 supra, and conveyance by subinfeudation was abolished by the statute Quia emptores. 18 Edw. I, c.l (1290). Thus, the fact that the French legal development came in the second half of the 13th century rather than the first, see text following note 20 supra, takes on added significance. Plausible as this explanation of the English developments may seem, it strikes me that it is not completely satisfactory. The crucial legal events that established the English system occurred in the first part of the thirteenth century, and the years that saw Magna Carta, the minority of Henry III, and the Provisions of Oxford can hardly be regarded as a high-water mark in the power of the English monarchy. Further, it is hard to imagine that the king and his advisers could not have foreseen that property rules devised for the king's vassals might not redound to the disadvantage of the king's family. 104 Finally, it is difficult to see much anti-family bias in a legal system that in 1285 authorized the entail of land, 105 a device which became far more rigid than the French reserve coutumiere or retrait lignagier.
If a political explanation fails to explain fully, perhaps we can adduce a social explanation to aid it. Not only was the French king relatively weak in comparison to the English by the beginning of the thirteenth century, but the French family was relatively strong. The power and stability of the French upper class family seems quite well established as early as the twelfth century. Georges Duby, for example, has shown that thirty-four families held most of the land in twelfth-century Ma.con, that these families were essentially the same as those who held it in the mid-tenth century, and that by the year [Vol. 78:59 1100 these families were managing to keep their patrimony intact. 106 Now I do not mean to suggest that England had no great families or that family property was unimportant. I do mean to suggest, with Sidney Painter, that great families played less of a role in England than they did in France, at least at the beginning of the thirteenth century. 107 English family memory is short; the Conquest saw to that. And the power of central government is substantial. The situation may well have changed by the end of the century; the rise of the entail would indicate that it had. But by this time the French solution was no longer available: the distinction between family land and acquests had been buried.
Further, the ability of the French family to influence the rules of succession was enhanced by a characteristic of French landholding. English land, as a result of the Conquest, was all held of someone and ultimately of the king; 108 French land was not. Some of it, although a decreasing amount, was allodial land, with respect to which family forces had relatively free play. 109 The existence of a system of inheritance for allodial land in which family forces could proceed relatively unchecked may have hindered the development of a system more favorable to the lord for feudal land.
We now have two explanations: one political-the power of the English king was greater than that of the French-and one socialat a critical point the French family was a more important institution than the English. These two elements go much of the way toward explaining why the French family acquired greater control over family land, why the distinction between family land and acquests disappeared from English law. But they do not tell us why England did not come to community property by some other route. 110 They do not explain why in France the woman seems to have had some testamentary power over half of the acquests and some power to give them away to the detriment of her heirs if she survived her husban4, why acquests came to be called community property rather than simply subject to peculiar succession provisions, why moveables were brought within the community -in short, why French law in the late thirteenth century was pointing toward all those things which were to become the classic communaute des meub/es et acqu~ts, the Napoleonic Code's jointly owned fund subject to the husband's management. To explain this we need another socio-legal institution-the familial community. m If the impression that the lineage was a less important institution in England than in France must remain just that -an impressionwe can be on more solid ground when we come to speak of familial communities, the social and legal practice of holding family property in a large undivided mass. 112 This practice existed in France, particularly among small rural freeholders; it did not, so far as we can tell, exist in England. [Vol. 78:59 Glanvill or Bracton remotely approaching Beaumanoir's communaute taisible. Now the familial community was not the same thing as the marital community. The familial community was a group of nuclear families sharing one bread and one pot and pooling their resources in common. The marital community, at least in its medieval French form, involved only the nuclear family. Nonetheless in a society that had long practiced familial community, the gradual dissolution of familial communities as a consequence of greater wealth and greater urbanization could have left in its wake marital communities, a joint ownership of at least some of the property of the largest unit which now shared one bread and one pot. 117 Although England had all the other elements which led to community property in France, it lacked this one essential element. Without any strong tradition of community, the English lawyers could not group these same elements together and call it community. They lacked at the early stage the social practice around which the 117. It is quite a leap to go from an institution largely evidenced among small rural freeholders to the charters of the wealthy, but recent research in the charters from just before and during the period with which we are dealing appears to support the suggestion made in the text. The method of the research is to tabulate the consents of members of the family of the grantor in a large number of charters and to compare the resulting statistics across time and/or across geographic regions. The method is fraught with difficulties, chiefly because we nor- Making all the necessary qualifications, there is some support here for the notion that the legal notion of conjugal community may have emerged out of broader and probably vaguer ideas of familial community. No statistical study has yet been done of the surviving English charters of the same period. My own highly impressionistic soundings suggest: (1) that in England as in France the proportion of charters containing family consents declines markedly over the course of the 13th century; (2) that the proportion of charters containing family consents is at every period markedly lower in England than it is in France; and (3) that unlike in France consent by wives in England suffers a decline over the course of the 13th century similar to that suffered by consents of other family members. The statistics are too rough to warrant publication, but they are based on samples of25-50 r.harters, controlled for date, with comparisons drawn from legal concept could crystallize and at a slightly later stage the legal concept around which the social practice could crystallize.
It is tempting to go one step further -to ask whether this concept of community was anything more for the thirteenth-century French authors than a convenient device for describing succession patterns. While we must avoid, as a previous generation of French legal historians sometimes did not, reading too much policy into the early coutumiers, we can, I think, see glimmerings of a very modem split in policy. Dower, the Liv res de jostice et pf et tell us, is given to protect the widow, because she needs it for support, because she has had to be subservient to her husband, because she has borne the pain of childbirth. 118 On the other hand, the marital community, Beaumanoir tells us, is like the community Qf merchants, the contractual community, or the community of relatives sharing one bread and pot. 119 The implication, never quite stated, is that the woman is entitled to half the acquests and moveables because she has worked in partnership with her husband to get them. Can we go further and suggest that England, by adopting dower and not the community of moveables and acquests, was concerned solely with the protection of widows and did not perceive that the woman had any entitlement to property par raison de fa compagnie? 120
V. CONCLUSION
As lawyers we deal constantly with legal change on a rational level: we marshall principles and policies for and against change. As historians or comparatists we can afford the luxury of probing deeper, to the unconscious, to the irrational, even to the random. So far as we know, no one in the thirteenth century debated whether to adopt community or separate property in the way the merits of various inheritance customs were debated in the sixteenth century. 121 Thus, all of our proposed explanations for why the English and French marital property systems diverged in the thirteenth century seek causes which, again so far as we know, were not brought up to the conscious level by those who were making the rules. [Vol. 78:59 called "the political explanation"); the strength of the French family (what we called "the social explanation"); and the French institution of familial communities (what we might call "the anthropological explanation"). Each of these explanations implies a model of legal development, and, curiously, rationality plays a larger role in the political and social models than it does in the anthropological and technical-legal models.
The political explanation implies the existence of a rational lawmaker. There must be a rule; he chooses the rule which enhances his (or his boss's) interest as lord. Royal rules obstruct community property in England but not in France,. because the French king has neither the power nor the institutions to make or enforce the rules. The social argument implies a conflict of interests: families against lords. Neither interest can completely dominate the other, if only because they are frequently embodied in the same people; so the resulting rules reveal a series of compromises. In these compromises, however, the stronger social force, lordship in England, the family in France, gets somewhat the better of the deal.
Both the technical legal explanation and the anthropological one begin with a social institution: warranty in one case, familial communities in the other. The institution finds an expression in a legal idea which makes explicit the social norm. In each case, however, the idea comes to do more and more work. Warranty becomes the way to enforce other social institutions, like dower. Community ultimately takes over for the idea of partnership (compagnie), at least in the marital context.
One example is hardly enough to build a model on, particularly where, as in this case, there are a number of possible explanations which are not mutually incompatible. To the extent that it is possible to generalize from this one example, however, it would seem that it illustrates the uncontrolled and to some extent irrational force of legal ideas operating away from the influence of conscious policy choice. In this case, at least, the political and social explanations fail to explain fully, while a more structural approach, at least in my view, seems better to account for the evidence.
